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Facts:

In June 2008, the complainant, a freelance marketing professional,
booked a 1000 sq.ft commercial space from the opposite party (OP) in
Gurgaon for Rs. 39 lakhs. Complete payment was made and an MOU was
signed which stated possession would be given in 36 months. OP was
required to pay Rs. 49 per sq.ft per month for 3 years or till first
leasing as per Clause 4 of MOU. Clause 11 stated OP would reimburse
entire principal + 18% interest if project not completed. Possession
was not given and legal notice was sent in October 2017.

Arquments by Complainant:

Memorandum of Settlement dated 27.09.2019 not binding since additional
350 sq.ft space not provided. OP never offered possession for fit-outs
on 11.06.2015 as claimed. No occupation certificate available with OP
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on that date. Seeking refund with 18% interest under Clause 11 of MOU
since purpose of booking defeated. Cited judgement in Gitika Sahana
case allowing similar claim against OP.

Arquments by Opposite Party:

Complainant defaulted in paying other charges of Rs. 8,54,900.
Memorandum of Settlement dated 27.07.2019 novated earlier MOU. Valid
offer of possession made on 11.06.2015. Complaint should be dismissed.

Court’s Opinion:

Offer of possession dated 11.06.2015 not valid since occupation
certificate obtained on 26.12.2018. Settlement not complied with since
no sale deed provided for additional space. MOU dated 14.02.2008 not
complied with. Case covered by Gitika Sahana judgement. Complaint has
merit and allowed.

Directions Passed:

Refund Rs. 39 lakhs with 9% interest from deposit till repayment (or
12% if not paid in 2 months). Pay litigation costs of Rs. 25,000.

Referred Laws/Sections:

Consumer Protection Act 1986, Section 2(1)(d). Cited Judgement -
Gitika Sahana vs Landmark Apartments in C.C. No. 508 of 2018

Download Court
Copy https://dreamlaw.in/wp-content/uploads/2023/12/task-15.pdf

Full Text of Judgment:

1.This Complaint under Section 21 of the Consumer Protection Act, 1986
(for short “theAct”) alleges deficiency in service and unfair trade
practice on the part of the Opposite Partyin failing to hand over
possession of the commercial space booked by the Complainant in
theproject promoted by Opposite Party for her personal use in order to
earn her livelihood.

2. The facts, in brief, are that in June 2008, the Complainant, who is
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a freelance marketing professional, booked a commercial space
admeasuring 1000 sq.ft. in Landmark Cyber Parkin Sector 67, Gurgaon,
Haryana for a sale consideration of X39 Lakhs from the Opposite Party.
The complete down payment of X39 Lakhs was made by the Complainant to
theOpposite Party and a Memo of Understanding (MOU) was executed on
14.02.2008 as per which the possession was to be handed over after 36
months. During this period, the Opposite Party was required to pay the
Complainant an amount of X49/- per sq.ft. per month(Clause 4) for
three years or upto the first leasing. It was also agreed between the
parties thatin case of non-completion of the project, the Opposite
Party would reimburse the entire principal amount with bank interest @
18% p.a. (Clause 11). The Complainant contends that possession was not
handed over as promised and therefore, a Legal Notice dated 11.10.2017
was 1issued to the Opposite Party which was not replied to.
TheComplainant is before this Commission with the following prayers:
“(i) to allow the reliefs sought in the paragraphs above

(ii) to pass such further order or orders as this Hon’ble Commission
deem fit adproper for granting complete relief to the Complainant

(iii) Pass such other or further orders as may be deemed fit and
proper in facts and circumstances of the present case.”

3. The Complaint was resisted by way of reply by the Opposite Party
who denies theaverments made in the Complaint and took the preliminary
objection that the Complaint was not maintainable as the Complainant
was not a consumer under Section 2(1)(d) of the Actsince the
commercial space had been booked for investment purpose. On merits, it
wasstated that an offer of possession had been made vide letter dated
11.06.2015 which had not been acted upon by the Complainant. It was
contended that it had paid the monthly amount@ X49/- per sq. ft. in
installments of X1,31,859/- on various dates between May 2008 to May
2013 out of X27,74,772/- and that only X11,02,500/- was pending to be
paid for the period August 2013 to June 2015. However, the Complainant
was due to pay to the Opposite Party development charges, FAC and IFMS
charges amounting to %X8,54,900/-. The Occupation Certificate (0C) had
been obtained from the Director, Town and Country Planning Department
(DTCP) for the building on 26.12.2018. It was also stated that a Memo
of Settlement between the parties had been signed on 27.07.2019



whereby the Opposite Party had agreed to allot another commercial
space admeasuring 1350 sq.ft. in lieu of the originally allotted space
of 1000 sq.ft. and that the said agreement recorded that the
possession of this space was deemed to have been handed over in terms
of the Settlement Agreement. Therefore, it was argued that the MOU
dated 14.02.2008 stood novated by this document on 27.07.2019 and
hence the claim of refund with interest @ 18% as per Clause 11 of the
MOUdid not arise. It was accordingly prayed that the Complaint be
dismissed.

4. Parties led their evidence. Both parties filed written submissions.
I have heard learned Counsel for both the parties and given careful
consideration to the material on record.

5. Learned Counsel for the Complainant argued that the Memorandum of
Settlement dated 27.09.2019 was not binding since the additional
promised 350 sq. ft of space had not been handed over by way of a
separate Sale Deed and therefore, the document was not applicable to
her case as it was clearly recorded therein that the additional space
would be handed overwithin one month. It was also argued that the
Opposite Party had never offered possession ofthe originally allotted
commercial space on 11.06.2015 for the purpose of fit-outs and that no
Occupation Certificate was available with the Opposite Party on that
day or till the filing of this complaint. Therefore, the offer of
possession was not valid. It was admitted that the Opposite Party had
paid a sum of X49/- per sq.ft. till May 2013 as per Clause 4 of the
MOU. The prayer was limited to Clause 11 regarding seeking full refund
with 18%interest since the purpose of booking the commercial space
stood defeated. It was alsosubmitted that the case was squarely
covered by a judgment of this Commission in

Gitika Sahana vs. M/s Landmark Apartments Pvt. Ltd. Consumer Case
No.508 of 2018 decided on08.10.2021 which was upheld by the Hon’ble
Supreme Court in Civil Appeal No.4570 0f2022 vide its order dated
18.07.2022.

6. On behalf of the Opposite Party, learned Counsel admitted that the
OccupationCertificate obtained from the DTCP was dated 26.12.2018 and
stated that the Complainant had defaulted in not making the payment of



the other charges due amounting to %8,54,900/-. It was also argued
that the Memorandum of Settlement dated 27.07.2019 had novated the
earlier MOU and hence the Consumer Complaint did not lie. It was,
therefore, contended that the Complaint be disallowed.

7. From the facts of this case and the material on record it 1is
evident that the offer of possession dated 11.06.2015 for the purpose
of fit-outs cannot be considered to be a valid offer of possession
since admittedly the Occupation Certificate from the Competent
Authority is dated 26.12.2018. The 0C, therefore, was obtained after
nearly 2% years afterthis ‘offer’. The Memorandum of Settlement dated
27.07.2019 cannot be considered to be innovation of the MOU dated
14.02.2008 since the settlement was not complied with by the Opposite
Party in view of the fact that no Sale Deed by which the previous
allotment of 1000sq. ft. was changed to another allotment of 1350
sq.ft. was brought on record by the Opposite Party. The contention of
the Opposite Party in this regard, therefore, cannot be considered. In
view of the above, it is manifest that the Memorandum of
Understanding dated 14.02.2008whereby the possession was promised
after 36 months has not been complied with. It is also evident that
this case 1is squarely covered by the judgment of this Commission in
Gitika Sahana(supra) which stands upheld by Hon’ble Supreme Court.
This Complaint is found to have merits and is allowed accordingly in
terms of the order in Gitika Sahana(supra).

8. In view of the foregoing discussions, the Complaint is allowed with
the following directions:

(i) The Opposite Party is directed to refund the entire amount of X39
Lakhs received by it from the Complainant with simple interest @ 9%
p.a. from the dateof deposit till repayment within two months of this
order, failing which the applicable rate of interest shall be 12%
p.a.;

(ii1) The Opposite Party shall also pay litigation costs of %X25,000/-
to the Complainant.

9. Pending IAs, if any, stand disposed of with this order.



