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Facts:

The petitioner had purchased a Tipper (Model 2013) for Rs 16,00,879
from the respondent Ashok Leyland Ltd but was delivered a 2012 model
vehicle. As per the petitioner, Rs 50,000 was required to be refunded
for this. The vehicle had various problems like stalling due to air
lock caused by ram foundation collapse at sub frame junctions
resulting in crushing of the diesel main pipe. The petitioner
complained about the issues on 10.05.2013 and 18.05.2013 via email. On
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30.04.2013, the vehicle stalled due to air lock. On 02.05.2013, the
vehicle was taken to Aslali Workshop, nearly 150 km away where the
mechanic opined there was a manufacturing defect. The vehicle was in
the workshop till 09.05.2013, resulting in loss of income as the
petitioner could not use the vehicle during that period. The
petitioner’s complaint before the District Consumer Disputes Redressal
Forum-III, Hyderabad was allowed on contest. Rs 2,00,000 was awarded
towards punitive damages, Rs 1,00,000 towards compensation and Rs.
2,000 towards costs. On appeal by the respondent, the State Commission
set aside the District Forum’s order, holding that the petitioner
failed to prove: The vehicle had any manufacturing defect or that it
was lying idle in the workshop from 01.05.2013 to 30.06.2013. The loss
on account of workshop retention amounted to Rs. 2,00,000. This order
was challenged in revision before the National Commission.

Arquments:

Petitioner:

The vehicle’s presence in the workshop was established by the
customer’s copy of the document dated 23.05.2013 showing receipt of
the vehicle by the workshop. Further, the vehicle financier authorized
takeover of possession from the Aslali workshop parking yard on
01.04.2014 due to default in payment, proving the vehicle was retained
in the workshop. Hence the State Commission erred in setting aside
compensation.

Respondents:
There was no evidence showing:

Any manufacturing defect in the vehicle or that improper use by the
petitioner caused issues. The petitioner was charged Rs 50,000 extra
for supplying old model vehicle requiring a refund. The vehicle was
lying idle in the workshop from 01.05.2013 to 30.06.2013 resulting in
loss of income. Hence the State Commission’s order setting aside the
District Forum’s order was proper.

Elaborate Opinion of the Commission:

On _manufacturing defect:

The petitioner failed to produce an expert’s opinion or technical
evidence regarding any manufacturing defect in the vehicle as required



under the Consumer Protection Act under section 13(c). Hence the claim
regarding the manufacturing defect does not sustain.

On workshop retention and loss of income:
Though job cards showed the vehicle was in the workshop on certain

dates, there was no affidavit or evidence from the workshop
authorities proving the vehicle was lying idle in the workshop from
01.05.2013 to 30.06.2013. The District Forum had awarded Rs 2,00,000
as lumpsum punitive damages for idle charges and supply of old model
but this was not backed by evidence, especially after the
manufacturing defect claim was rejected.

Conclusion:

In light of lack of expert evidence on manufacturing defect and lack
of proof of loss of income due to workshop retention, there were no
grounds to interfere with the State Commission’s order overturning the
District Forum’s order. Hence, the revision petition challenging the
State Commission’s order was dismissed as without merits.

Sections and Cases Referred:

Reference made to Section 21 of the Consumer Protection Act, 1986
which provides for filing revision petitions against orders of State
Commissions before the National Commission.

Reference made to Section 13(c) of the Consumer Protection Act
regarding obtaining technical opinion in complaints.

No specific case laws have been cited or referred to in the judgment.

Download Court

Copy https://dreamlaw.in/wp-content/uploads/2024/01/task-29.pdf

Full Text of Judgment:

1.This revision petition under section 21 of the Consumer Protection
Act, 1986 (in short, the“Act’) assails the order dated 14.06.2017 in
First Appeal No. 719 of 2014 of the State Consumer Disputes Redressal
Commission, Telangana, Hyderabad (in short, the ‘State Commission’)
arising from the order dated 17.11.2014 of the District Consumer
Disputes Redressal Forum-III, Hyderabad (in short, the ‘District
Forum’) in Consumer Complaint no. 462 of 2013.
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2.The facts, as per the petitioner, are that he had purchased a Tipper
(Model 2013) on31.03.2013 from the respondent by paying Rs 16,00,879/-
but had been delivered a 2012 model vehicle by the respondent for
which Rs 50,000/- was required to be refunded. The vehicle had various
problems and he had complained about this by email on 10.05.2013 and
18.05.2013. On 30.04.2013 the vehicle stalled due to air lock.
According to the petitioner, the cause for the airlock was the ram
foundation collapse at sub frame junctions resulting in crushing of
the diesel main pipe. On 02.05.2013 the vehicle was taken to Aslali
Workshop, nearly 150 km away where the mechanic opined that there was
a manufacturing defect. The vehicle was in the workshop till
09.05.2013 which resulted in loss in income as he could not use the
vehicle. His complaint before the District Forum was allowed on
contest and Rs 2,00,000/- awarded towards punitive damages, Rs
1,00,000/- towards compensation and Rs.2,000/- towards costs. On
appeal, the State Commission set aside the order of the District Forum
holding that the petitioner herein had failed to prove that the
vehicle had any manufacturing defect or that it was lying idle in the
workshop from 01.05.2013 to 30.06.2013 and that the loss on account of
this amounted to Rs.2,00,000/-. This order is impugned before us on
the grounds that the State Commission erred in not appreciating that
the vehicle’s presence in the workshop was established by the fact
that a customer’s copy of a document dated 23.05.2013 issued by it was
on record and that the financier/Hinduja Leyl and authorized, vide its
letter dated 01.04.2014, the taking over of possession of the vehicle
from the parking yard of Aslali workshop on account of default in
payment.

3.1 have heard the learned counsel for the parties and given
thoughtful consideration to the material on record.

4.The order of the State Commission has held that it was not evident
from the records that the sale of the vehicle of 2012 model as against
2013 model resulted in a loss of Rs 50,000/- and therefore there was
no force in this argument. It was also held as follows:

14. (i) The further contention of the appellants is that complainant
had failed to produce evidence to show that the tipper was lying idle



from 1.5.2013 to 30.06.2013 and hence heis not entitled to get Rs.2
lakhs towards idle charges.

(ii ) The first respondent/complainant failed to prove that the
vehicle is having manufacturing defect. There is also no evidence on
record to show that the vehicle was lying idle from 1.5.2013 to
30.06.2013 in the premises of the OP No.4. Counsel for the3rd
appellant/0OP No.4 contended that the Tipper was handed over to them by
the complainant on 6.5.2012 for two days and on 23.05.2012 thereafter.
There is no evidence on record to show that the vehicle was in the
custody of the appellants/opposite parties during the period from
1.5.2013 to 30.06.2013 and that he sustained loss at Rs.2,00,000/-
towards idle charges.

(11ii) Hence there is force in the contention.

15. After considering the foregoing facts and circumstances and also
having regard to the contentions raised on behalf of the
appellants/opposite parties 1,3 and 4 and the respondent/ complainant,
this Commission is of the view that the respondent/complainant failed
to prove that the vehicle was kept with the appellants/opposite
parties for the period from 1.5.2013 to 30.06.2013 and he sustained
loss to a tune of Rs.2,00,000/- and that there is unfair trade
practice on the part of the appellants and the order of the District
Forum is liable to be set aside. This Commission answered Point Nol
accordingly in favour of the appellants/Ops 1, 3 and 4 and against the
respondent/complainant.

16.In the result, the appeal is allowed setting aside the impugned
order and consequently the complaint is dismissed. There shall be no
order as to costs.

5.0n behalf of the respondents it was contended that there was no
evidence on record to prove that there was a manufacturing defect in
the tipper. Improper use of the vehicle is alleged by the respondent.
It was also contended that there was no evidence shown that the
petitioner had been charged Rs 50,000/- in excess for the vehicle due
to the model sold which required refund. Lastly, it was also contended
that no evidence to prove that the vehicle was lying idle inthe
workshop resulting in loss of income to the petitioner was brought on
record. Hence, theorder of the State Commission was stated to be in



order.

6.From the foregoing, it is apparent that the petitioner has failed to
bring on record any Expert’s opinion with regard to the manufacturing
defect in the Tipper in question. Under the Act, a technical opinion
under section 13 (c) has not been obtained. Hence, the averment
regarding ‘manufacturing defect’ does not sustain. The District Forum
has rightly concluded that Simply because the Opposite Party
misrepresented and gave the vehicle of the previousyear make, the
Complainant is not entitled for replacement of the vehicle on that
ground alone. The Complainant has not established that the vehicle is
having manufacturing defect and it is beyond repair. Further no
expert/technician gave any opinion or report that the subject vehicle
is having manufacturing defect. In the said circumstances, we are of
the view that it is not just to direct the Opposite Parties to replace
the vehicle.

The issue of the vehicle lying in the workshop from 01.05.2013 to
30.06.2013 is also not supported by any evidence or affidavit from the
workshop authorities, although it is evident that the vehicle was in
the workshop on certain dates during this period on the basis of job
cards.The District Forum’s order in this regard is based upon the job
cards and Exhibit A 4 relating tothe vehicle being received at the
workshop on 23.05.2013. The order of the District Forum awards
Rs.2,00,000/- as a lumpsum for idle charges as well as the supply of
the previous year’smodel by the respondents as punitive damages.
However, the award of punitive damages has not been established by any
evidence, especially since the issue of ‘manufacturing defect’ has
been clearly rejected.

7.In the light of the foregoing, I do not find any reason to interfere
with the order of the State Commission. The revision petition 1is
accordingly dismissed as without merits.

9.Pending IAs, if any, stand disposed of with this order.



